STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
DEBRAH K. MANCHEGO
Petitioner,
VS. Case No. 04-2804

COCOA LAKES APARTMENTS,

Respondent .

N N N N N N N N N N

RECOVMENDED CRDER OF DI SM SSAL

This cause comes before Ella Jane P. Davis, an
Adm ni strative Law Judge of the Division of Adm nistrative
Hearings, without an evidentiary hearing, for resolution upon
t he pl eadi ngs and papers filed in a housing discrimnation case
referred by the Florida Comm ssion on Human Rel ati ons ( FCHR or
Conmi ssi on).

STATEMENT OF THE | SSUE

Does the Division of Adm nistrative Hearings have
jurisdiction of this housing discrimnation petition?

PRELI M NARY STATEMENT

This cause was referred to the Division of Adm nistrative
Hearings (DOAH or Division) by FCHR on or about August 11, 2004.

On August 20, 2004, Respondent filed a Motion to Dismss
the Petition for Relief as untinely. Petitioner filed no tinely

response in opposition to the Mdtion as permtted by Florida



Adm ni strative Code Rule 28-106.204. However, in an abundance
of caution, a telephonic conference call was conducted on
Cctober 12, 2004, in order to permt Petitioner, who is
proceedi ng pro se, to argue against the Mdtion to D smss. Y

After oral argunment from both parties, an Order was entered
on Cctober 13, 2004, which allowed Petitioner until Cctober 22,
2004, in which to file any additional exhibits or witten
argunents in opposition to the pending Mtion. The Cctober 13,
2004, Order further provided for Respondent to file any witten
rebuttal by October 27, 2004.

In response to the foregoing Order, Petitioner filed a
“"Motion for Continuance" [sic] clainmng various nedical
conditions caused her to late-file her Petition before the
Conmm ssion. Her additional exhibits were: a U S. Postal "date
of mailing/delivery receipt,” a copy of Chapter 28-106
(particularly 28-106.103,) and page 6 fromoriginal instructions
for filing a petition for relief/FCHR and copi es of
correspondence from Petitioner to one Stephen Brown. Respondent
timely filed a "Rebuttal Menorandum”

So as to be fully advised in the prem ses, the undersigned
next requested, and received, fromthe Comm ssion a letter of
expl anation dated Novenber 16, 2004, which has al so been

consi der ed.



This Recormended Order of Dismissal is entered upon these
representations and filed docunents.

FI NDI NG OF FACTS

1. Petitioner filed a Housing Discrimnation Conplaint
wth FCHR on or about Cctober 22, 2002. It was assigned FCHR
Case No. 23-90021H

2. FCHR filed and nmailed to the parties its docunent
entitled "Determ nation of No Reasonabl e Cause" in FCHR Case No.
23-90021H, on June 28, 2004.% This document was included in
FCHR s referral packet forwarded to the Di vision of
Adm ni strative Hearings on or about August 11, 2004.

3. The Novenber 6, 2004, letter fromFCHR to the
under si gned encl osed a copy of the actual Determ nation No Cause
and the letter advised, in pertinent part, as follows:

The docunment [Determ nation of No Reasonabl e

Cause] included in the referral packet is

the Notice of Determ nation No Cause. It is

noted in the Certificate of Service on the

second page. The word NOTI CE was

i nadvertently left off of the title of the

docurent. (Bracketted material added for

clarity.)
This piece of information is crucial to the tineliness issue at
bar, because FCHR s rules refer to the "Notice of

Determ nation," for tineliness issues.



4. The June 28, 2004 "Determ nation of No Reasonabl e
Cause" a/k/a "the Notice of Determ nati on No Cause" stated in
pertinent part:

The parties are further advised that the
Conpl ai nant may request that a fornal

adm ni strative proceedi ng be conducted. The
request (i.e. Petition for Relief) nust be
filed wiwth the FCHR within 30 days of the
date of mailing of this Notice and should be
in conpliance with the provisions of rule
60Y-8. 001 and Chapter 60Y-4, Florida

Adm ni strative Code, entitled Ceneral
Procedures. A Petition for Relief formis
enclosed. If you elect to file a Petition
for Relief, it may be beneficial to seek

| egal counsel prior to filing the Petition.

This action will not become final until tine
has expired for Conplainant to file a
Petition for Relief. Failure of Conpl ai nant
totinely file a Petition will result in

di sm ssal of the conplaint within the
purvi ew of Rule 60Y-2.004(2)(g), Florida
Adm ni strative Code. (Enphasis supplied.)

5. Petitioner has provided a copy of the "lInstructions for
filing a Petition for Relief,” which she received fromFCHR with
the foregoing Determ nation Notice and a blank Petition for
Relief form The instructions provided, in pertinent part:

For enpl oynent and public accommodati on
conplaints, it [Petition for Relief] nust be
received by the Conm ssion no |ater than 35
days after the date of determ nation in your
case. For Housing cases, it nust be

recei ved by the Comm ssion no |ater than 30
days after you receive a notice that the
Comm ssi on has concluded its investigation.
The Commi ssion will date-stanp the Petition




upon receipt. (Bracketed material provided
for clarity. Underlining, boldface, and
italics in original)

6. The Instructions also provided:

Return the conpleted formto the O erk of

t he Comm ssion at 2009 Apal achee Par kway,
Suite 100, Tal |l ahassee, Florida 32301- 4857,
within 35 days fromthe date of

Determ nation. . . . This formnust be
recei ved by the Comm ssion on or before the
cl ose of business on the 30th or 35th day,
dependi ng on your case type. (Underlining,
bol df ace, and italics in original.)

7. July 28, 2004 was the thirtieth day after June 28,
2004. July 28, 2004, was a Wednesday.

8. Petitioner has submtted proof that she nuail ed her
Petition for Relief on August 2, 2004.

9. Petitioner's submttal and FCHR s date stanp show t hat
her Petition was received, date-stanped, and filed by FCHR on
August 3, 2004.

10. The Petition clearly has on it a check in the box
mar ked "Housing Discrimnation Practice,” and it was signed by
Petitioner on July 30, 2004.

11. On August 10, 2004, FCHR s Cerk signed the
Transmttal of Petition, forwarding the case to the D vision of
Adm ni strative Hearings for proceedi ngs pursuant to Section

120.57, Florida Statutes, and Florida Adm nistrative Code Rul e

60Y-4.106(1).%



12.

For reasons unknown, FCHR s Transmttal of the

Petition regarding Petitioner's housing discrimnation practice

erroneously recited:

13.
shoul d be

her Petiti

14.
authority
matter.

15.
in FCHR s
gover ni ng

perti nent

Pl ease be advised that the Florida

Conmm ssi on on Hunan Rel ati ons has received a
Petition for Relief from an Unl awf ul

Enpl oynent Practice by Debrah K Manchego.
(Enmphasi s supplied.)

Petitioner asserts that her several disabilities
considered as a reason/excuse for the late filing of
on.

CONCLUSI ONS OF LAW

The Division of Adm nistrative Hearings has the

and the obligation to determine jurisdiction in this

Despite the rather peculiar use of the word "received"
Instructions to Petitioner, the relevant FCHR Rul e
Fair Housing Discrimnation Proceedings reads, in
part, as foll ows:

60Y-8.001 Petition for Relief froma
Di scrimnatory Housing Practice.

(1) Petition. A conplainant may file a
Petition for Relief froma D scrimnatory
Housi ng Practice within 30 days of service
of a Notice of Determ nation (No Cause) or
Notice of Determ nation (Cause). .

(2) For good cause shown, the Chairperson
may grant an extension of tine to the
conplainant to file the Petition for Relief,



provi ded the notion for extension of tinme is
filed wthin the 30-day peri od.

(3) Procedures. Petitions for Relief, and
proceedi ngs thereupon, are governed by the
provi sions of Chapters 28-106 and 60Y-4,

F.A C., except as otherw se provided by this
section. (Parenthetical material in
original)

16. By FCHR s Rule, Petitioner had until July 28, 2004, to
file her Petition with FCHR. Petitioner signed her Petition on
July 30, 2004, two days late. She mailed her Petition on
August 2, 2004, five days late. She filed her Petition on
August 3, 2004, six days late. Therefore, her Petition is time-
barred, and neither FCHR nor the Division has jurisdiction.

17. Florida Adm nistrative Code Rule 28-106.204 states, in
rel evant part, that "filing shall nean received by the office of
t he agency clerk during normal business hours or by the
presiding officer during the course of a hearing." Petitioner's
Petition for Relief was date-stanped received by FCHR on
August 3, 2004, and under Florida Adm nistrative Code Rule 28-
106. 104, the Petition was deened "filed" with FCHR on that date,
which is 36 days after FCHR mailed its Notice to her

18. Section 120.569(2)(a), Florida Statutes, provides in
rel evant part, that "[a] petition shall be dismssed if it is
not in substantial conpliance with these requirenents or it has

been untinely filed.” The Petition in the instant case was not

tinely fil ed.



19. Based on the foregoing, the Petition for Relief herein
is time-barred and shoul d be dism ssed. Appellate courts have
uphel d dism ssals for tardiness as mnimal as one day past the

filing deadline. See Wiiting v. Fla. Dept. of Law Enforcenent,

849 So. 2d 1149 (Fla. 5th DCA 2003) (di sm ssal of enpl oyee's
adm ni strative appeal fromnotice of final agency action upheld

where appeal was filed one day late.); Cann v. Dept. of Children

and Fanmily Services, 813 So. 2d 237 (Fla. 2nd DCA 2002) (request

for adm nistrative hearing untinely filed where request filed
one day late with the Departnent). Likew se, the adm nistrative
forum has not hesitated to dism ss tine-barred Petitions in

enpl oynent discrimnation cases. See Cardy v. Dept. of

Corrections, DOAH Case No. 04-1020 (RO My 6, 2004) (Petition

for Relief dismssed where petition untinely filed with FCHR

three days late); Perdraza v. Int'l Brotherhood Local 2008, DOAH

Case No. 02-0238 (RO June 21, 2002) (Petition for Relief tine-
barred where petition filed four days late wth FCHR); Perry v.

Speedway Superanerica, LLC, d/b/a Starvin' Marvin, DOAH Case No.

02-1624 (RO June 18, 2002) (Petition for Relief time-barred

where petition filed with FCHR two days late); Oiveras v. Aero

Decal , DOAH Case No. 01-3928 (RO Novenber 28, 2001), (Petition
for Relief tine-barred where petition filed with FCHR one day

| ate).



20. The Rule and the Conm ssion's Notice of Determ nation
No Cause are clear, but based on the "Instructions for Filing a
Petition for Relief," Petitioner clains she was confused between
the 30 days' filing period for a Petition for Relief froma
di scrim natory housing practice and the 35 days' filing period

for a Petition for Relief froma discrimnatory enpl oynent

practice. The Instructions for Filing a Petition for Relief
docunent (see Findings of Facts 5-6) states that for enpl oynent
and public accommodati ons conplaints, the petition for relief
must be received by the FCHR no | ater than 35 days after the
date of determ nation. However, this docunment also clearly
states that "[f]or Housing cases, it [the Petition] nust be

received by the Conm ssion no |later than 30 days after you

receive a notice that the Conm ssion has concluded its

i nvestigation." (Enphasis as it appears in the exhibit). This

docurment goes on to further state that the Conmi ssion will date-
stanp the Petition upon receipt. Finally, this docunent states
that "[t]his form nust be received by the Comm ssion on or
before the close of business on the 30th or 35th day, dependi ng
on your case type."

21. Furthernore, the Petition formindicated that it was a
Petition for Relief froma "housing discrimnatory practice."
By checking this category on the cover page of her Petition for

Relief form and not checking on her Petition for Relief form



that her Petition pertained to an unlawful enploynent practice
or a public accommodation discrimnatory practice, which
categories also were provided as choices on this form it is
clear that Petitioner understood that she was filing a Petition
for Relief froma housing discrimnatory practice (limted by 30
days) and was not confused in thinking that she was dealing with
the tine franme (limted by 35 days) for an unl awful enpl oynent
practice or a public accommobdation discrimnatory practice.

Even so, she did not file within 35 days; she filed on the
thirty-sixth day.

22. Petitioner does not actually claimthat FCHR s
Transmttal of Petition msled her. |If that had been the case,
Petitioner's reliance on FCHR s erroneous | anguage therein,
referring to a petition for relief froman unl awful enpl oynent
practice (see Findings of Fact 11-12), still would be neither
reasonabl e nor proven. The Transmittal of Petition originated
with the FCHR Cerk and was directed to the Division of
Adm ni strative Hearings, not to the Petitioner, although
Petitioner received a copy. Further, this Transmttal of
Petition also indicated that FCHR had received Petitioner's
Request for Relief (the Petition which was received on August 3,
2004) and was requesting that the D vision assign the matter to

an Adm nistrative Law Judge for further proceedings. Therefore,

10



Petitioner could only have received this Transnmittal of Petition
after she had already nmailed her Petition for Relief to FCHR

23. Florida Admnistrative Code Rule 28-106. 103, does not
offer Petitioner any relief. That Rule expressly excepts
additional tine being added to the type of notice provided in
this case, which was FCHR s Notice of Determ nation. (See
Fi ndi ngs of Fact 3-4.) Such a Notice of Determnation is a
"notice of agency decision" as provided for under Florida
Adm ni strative Code Rule 28-106.111, which does, or may,
determne a party's substantial interest. Florida
Adm ni strative Code Rule 28-106.103 provides, in relevant part,
that: "No additional time shall be added . . . when the period
of time begins pursuant to a type of notice described in Rule
28-106.111." Finally, even if five additional days were added
to the June 28, 2004, due date for the filing of Petitioner's
Petition for Relief, her Petition would have been due at FCHR by
August 2, 2004, and it was not received by FCHR until August 3,
2004, one day | ate.

24. In sone instances, courts have exam ned whether the
doctrine of equitable tolling could be applied to extend an

admnistrative tinme limt. |In Machules v. Dept. of

Adm ni stration, 523 So. 2d 1132 (Fla. 1988), the Florida Suprene

Court stated:

Cenerally, the tolling doctrine had been

11



applied when the plaintiff has been m sl ed
or lulled into inaction, has in sone
extraordi nary way been prevented from
asserting his rights, or has tinely asserted
his rights mstakenly in the wong forum

523 So. at 1134. In Cann v. Dept. of Children and Famly

Services, 813 So. 2d 237 (Fla. 2nd DCA 2002), the Departnent of
Fam |y Services issued the Appellants, the Canns, a notice of
intent to dismss their request for an adm nistrative hearing
because it was filed untinely, as it was filed with the
Departnent one day |late. The facts indicated that the Canns'
attorney had prepared and delivered their request to the post
office two days before it was due, but the Departnment did not
recei ve the request until one day past the deadline. The Second
District Court of Appeal applied the Suprene Court's requirenment
for equitable tolling as espoused in Machul es and concl uded t hat
the requirenents for equitable tolling were not net in the Cann
case. The Court upheld the Departnent's disnm ssal of the Canns'

untinmely request for admnistrative hearing. See also Witing

v. Florida Departnent of Law Enforcenent, 849 So. 2d 1149 (Fl a.

1st DCA 2003) (notice of appeal fromfinal agency action filed
one day late was insufficient to support claimof equitable
tolling and agency's dism ssal of untinmely notice upheld).

25. In the instant case, Petitioner has filed a Petition
for Relief with FCHR six days after the July 28, 2004, deadli ne.

FCHR s Notice was proper and Petitioner knew the proper forum

12



Under Machul es and Cann, Petitioner's assertions as to why she
failed to tinmely file her Petition for Relief are insufficient
to support equitable tolling.

26. Although Petitioner has asserted that her physical
disabilities prevented her filing tinely, she has presented
nei ther evidence to that effect, nor case |law to support such a
position, so there is nothing extraordinary in Petitioner's
failure to tinely file her Petition in this case.

27. The Petition for Relief nust be dism ssed.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMVENDED t hat the Florida Conm ssion on Human Rel ati ons
enter a final order dismissing the Petition herein.

DONE AND ENTERED this 18th day of January, 2005, in

Tal | ahassee, Leon County, Florida.

fif Pl

ELLA JANE P. DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 18th day of January, 2005.

ENDNOTES
" During the tel ephonic conference call, Petitioner disputed
none of the facts as alleged in the Mdtion to D sm ss.
Specifically, Petitioner stated that she had no reason to doubt
FCHR s date stanp and had no proof that her Petition had arrived
at the Commi ssion on any ot her date than August 3, 2004. She
stated that she had mailed her Petition to the Conm ssion on
August 2, 2004, and that she had proof of that mailing date.
She further asserted that she had not requested an extension in
which to file her Petition and that FCHR did not enter an order
extending the time during which she could file her Petition.
However, she also represented that her yellow copy of FCHR s
June 28, 2004, instructions/correspondence, stated she had 35
days to "respond. "
2/ This document bears FCHR s certificate of filing and service
showi ng the date of June 28, 2003. This "2003" date seens to be
a clerical error resulting fromFCHR s use of a pre-printed
form because the signature of FCHR s Executive Director on the
sane docunent was dated by hand on April 23, 2004, and
Petitioner conceded receiving the Determ nation in 2004.
Therefore, the date of service and filing of the Determ nation
of No Reasonabl e Cause is found to be June 28, 2004.
3" The certificate of transmttal on this document is actually
dat ed August 10, 2002, but the "2002" apparently is yet another
clerical error resulting fromFCHR s use of a pre-printed form
because the transmttal was date-stanped as received by the
Di vi sion on August 11, 2004. Therefore, it is found that the
Petition was transmtted by FCHR to the D vision on August 10,
2004.

COPI ES FURNI SHED,

Ceci| Howard, Esquire

Fl ori da Comm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301
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Deni se Crawford, Agency Cerk

Fl ori da Comm ssi on on Hunman Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Debrah K. Manchego
236 East Main Street
Col eman, Wsconsin 54112

Rhonda E. Stringer, Esquire

Saxon, Gl nore, Carraway, G bbons, Lash &
Wl cox, P.A

201 East Kennedy Boul evard, Suite 600

Tanpa, Florida 33602

NOTI CE CF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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